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Title  29 — Labor 

CHAPTER  XVII— OCCUPATIONAL  SAFETY 
AND  HEALTH  ADMINISTRATION,  DE¬ 
PARTMENT  OF  LABOR 

PART  1908— ON-SITE  CONSULTATION 
AGREEMENTS 

AGENCY :  Occupational  Safety  and 
Health  Administration,  Department  of 
Labor. 

ACTION :  Final  rule. 

SUMMARY:  The  existing  regulation  is 
amended  by  rewording  and  reorganizing 
its  present  provisions,  and  adding  new 
provisions.  The  new  regulation  is  de¬ 
signed  to  further  the  Agency’s  objective 
to  provide  free  on-site  consultation  to 
as  many  employers  requesting  this  serv¬ 
ice  as  possible,  with  priority  given  to 
small  business  employers.  The  proposal 
was  prepared  to  implement  the  policy  di¬ 
rective  of  the  Congress.  The  regulation 
as  amended  will:  change  the  level  of 
Federal  funding  from  the  present  fifty 
percent  to  ninety  percent  for  on-site 
consultation  activities:  expand  the  pro¬ 
gram  to  include  States  with  approved 
plans  under  section  18  of  the  Occupa¬ 
tional  Safety  and  Health  Act  of  1970: 
set  out  new  requirements  for  monitoring 
and  evaluating  State  performance  under 
the  contract;  further  define  the  State’s 
obligation  to  publicize  the  availability 
of  the  program,  further  define  the  obli¬ 
gations  of  the  employer  and  the  con¬ 
sultant  to  protect  employees;  and  pre¬ 
scribe  new  requirements  for  consultant 
qualifications  and  numbers. 

EFFECTIVE  DATE:  August  1,  1977. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

William  J.  Higgins,  Chief,  Division  of 
Voluntary  Programs,  Occupational 
Safety  and  Health  Administration,  200 
Constitution  Avenue  NW.,  Washing¬ 
ton,  D.C.  20210  (202-634-4923). 

SUPPLEMENTARY  INFORMATION : 
Background 

On  April  29,  1977,  (42  FR  22060)  notice 
was  published  in  the  Federal  Register 
requesting  public  comment  on  proposed 
changes  to  regulations  for  on-site  con¬ 
sultation  contracts  at  29  CFR  Part  1908. 
After  consideration  of  more  than  50  pub¬ 
lic  comments  received,  discussions  with 
the  States  and  internal  review  by  the 
Federal  Occupational  Safety  and  Health 
Administration  (hereinafter  referred  to 
as  the  Agency),  the  proposal  has  been 
amended  and  is  published  as  a  final  regu¬ 
lation.  The  new  regulation  is  designed 
to  further  the  Agency’s  objective  to  pro¬ 
vide  free  on-site  consultation  to  as  many 
employers  requesting  this  service  as  pos¬ 
sible.  with  priority  given  to  small  busi¬ 
ness  employers.  This  program  must  also 
be  consistent  with  public  policy  and  the 
goals  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  667)  (the 
Act  will  later  be  referred  to  as  the  Fed¬ 
eral  OSH  Act) . 

The  need  for  a  greater  understanding 
by  employers  of  their  obligations  under 
the  Federal  or  State  OSH  Acts  has  been 


widely  acknowledged.  The  interpretation 
of  complex  standards  and  the  ability  to 
recognize  hazards  may  pose  difficulties 
for  employers,  but  small  business  em¬ 
ployers,  who  may  lack  the  financial  re¬ 
sources  to  utilize  private  consultants,  are 
often  faced  with  a  greater  difficulty  in 
understanding  their  obligations  under 
the  Act. 

Under  the  Federal  OSH  Act,  on-site 
consultation  services  by  Agency  person¬ 
nel  cannot  be  provided  without  trigger¬ 
ing  the  normal  enforcement  provisions  of 
the  Federal  OSH  Act,  including  citation 
and  possible  penalties  for  any  hazards 
observed.  Because  of  this  restriction, 
Federally  funded  on-site  consultation, 
prior  to  the  promulgation  of  this  Part, 
could  be  conducted  only  by  States  with 
approved  plans  under  section  18  of  the 
Act  utilizing  State  personnel.  These 
States  were  able  to  conduct  on-site  con¬ 
sultation,  with  fifty  percent  Federal 
funding,  subject  to  certain  restrictions 
and  conditions  similar  to  those  under 
this  Part.  At  the  present  time  twenty- 
two  State  plans  provide  these  services. 
However,  because  there  is  no  comparable 
on-site  consultation  provided  under  the 
Federal  program,  States  were  not  re¬ 
quired  to  provide  these  services  as  part 
of  their  plan  In  order  to  meet  the  Federal 
OSH  Act’s  requirement  that  they  be  “at 
least  as  effective.” 

In  response  to  the  demand  for  consul¬ 
tation  in  other  States,  regulations  were 
promulgated  on  May  20,  1975,  to  extend 
fifty  percent  Federal  funding,  through 
contracts  entered  into  under  the  author¬ 
ity  of  sections  21(c)  and  7(c)(1)  of  the 
Federal  OSH  Act,  to  States  without  ap¬ 
proved  State  plans.  This  fifty-percent 
funding  level  was  established  to  place 
the  contract  States  in  the  same  position 
respecting  funding  as  those  States  with 
approved  plans.  Twelve  additional  States 
were  participating  in  this  program  at 
the  end  of  fiscal  year  1976.  Because  many 
States  still  did  not  provide  on-site  con¬ 
sultation,  specific  funds  were  provided 
for  on-site  consultation  in  the  Labor- 
HEW  Appropriation  Act  for  fiscal  year 
1977,  and  the  Appropriations  Committee 
Report  on  the  Act  (Senate  Report  No. 
94-997)  directed  the  Agency  to  increase 
the  level  of  Federal  funding  to  a  ratio 
which  would  ensure  fuller  State  partici¬ 
pation  in  the  program. 

The  proposal  wTas  prepared  to  imple¬ 
ment  the  policy  directive  of  the  Congress. 
In  addition,  the  regulation  was  re¬ 
drafted;  provisions  that  had  in  the  past 
been  subject  to  misinterpretation  were 
clarified;  and,  a  more  precise  policy 
statement  of  the  Agency’s  position  was 
provided.  In  the  majority  of  instances, 
the  rewording  and  revision  in  many  of 
the  provisions  was  for  the  purpose  of 
clarification  and  does  not  represent  a 
change  in  intention  or  effect. 

The  following  are  the  major  issues 
raised  by  the  proposal: 

New  Funding  Level 

In  response  to  the  Congressional  di¬ 
rective,  the  Agency  proposed  to  increase 
the  level  of  Federal  funding  to  ninety 
percent,  a  level  considered  necessary  to 


provide  a  stronge  incentive  for  States 
to  enter  the  program,  while  at  the  same 
time  requiring  some  financial  commit¬ 
ment  on  their  part.  It  was  recognized, 
however,  that  certain  States  would  not 
participate  in  an  on-site  consultation 
program  regardless  of  the  percentage  of 
Federal  funding.  These  States  either 
have  legal  contra  in  ts  which  prevent 
their  participation,  or  have  indicated  a 
policy  or  philosophy  which  would  pro¬ 
hibit  it. 

Several  of  the  public  comments  re¬ 
ceived  addressed  the  new  funding  level. 
Most  were  favorable  including  those 
from  John  Wenning,  Administrator  of 
the  Wisconsin  Division  of  Safety  and 
Buildings,  and  Robert  Palmer  of  the  Na¬ 
tional  Association  of  Manufacturers.  On 
the  other  hand,  Charles  T.  Greene,  Di¬ 
rector  of  Industrial  Safety  of  the  District 
of  Columbia,  and  Allan  Harvey,  Deputy 
Director,  Bureau  of  Safety  and  Regula¬ 
tions  of  the  Michigan  Department  of 
Labor,  along  with  Irving  Davis,  Chief, 
Division  of  Occupational  Health  of  the 
Michigan  Department  of  Public  Health, 
objected  to  the  new  level  on  the  grounds 
that  it  would  discourage  States  from  de¬ 
veloping  section  18  plans  and  encourage 
States  with  existing  plans  to  drop  their 
programs.  In  anticipation  of  this  pos¬ 
sible  effect,  the  proposal  expanded  the 
eligibility  for  the  program  to  include  all 
States,  including  those  with  approved 
plans  under  section  18.  Under  the  exist¬ 
ing  regulation,  States  with  approved 
plans  were  not  eligible  to  enter  into  on¬ 
site  consultation  contracts.  Although 
some  disincentive  for  State  plans  may 
remain,  it  has  been  minimized  by  the  ex¬ 
pansion  of  eligibility,  because  a  State  can 
maintain  its  plan  under  section  18  and 
also  enter  into  a  contract  under  this 
Part,  at  the  Increased  funding  level. 

Effect  Upon  States  With  Plans 
Approved  Under  Section  18 

Several  public  comments  including 
those  from  Joshua  Agsalud,  Director  of 
the  Hawaii  Department  of  Labor  and 
Industrial  Relations,  Steven  Jablonsky. 
Program  Manager  of  the  Department  of 
Industrial  Relations  of  the  California 
Occupational  Safety  and  Health  Admin¬ 
istration,  John  Brooks,  Commissioner  of 
the  North  Carolina  Department  of  La¬ 
bor,  and  Charles  Daniels,  Director  of  the 
Arkansas  Department  of  Labor,  whose 
comments  were  supported  by  Senator 
John  McClellan,  Senator  Dale  Bumpers, 
and  Congressman  Ray  Thornton  ob¬ 
jected  to  the  exclusion  of  public  em¬ 
ployers  or  requested  clarification  of  the 
language  in  the  proposal.  The  Agency  is 
aware  of  the  importance  of  programs 
to  protect  the  safety  and  health  of  em¬ 
ployees  of  State  and  local  governments. 
At  the  present  time.  States  with  ap¬ 
proved  section  18  plans  must,  to  the  ex¬ 
tent  permitted  under  this  law,  institute 
“effective  and  comprehensive”  occupa¬ 
tional  safety  and  health  programs  for 
public  employees;  these  programs,  of 
course,  may  provide  consultation  services 
to  public  employees.  States  may  also 
submit  for  approval  under  section  18 
programs  for  “public-employees  only” 
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(29  CFR  1956).  Finally,  States  may  in¬ 
stitute  public  employer  programs  with 
one-hundred  percent  State  funds. 

Under  the  final  regulation  no  provi¬ 
sion  is  made  for  inclusion  of  consulta¬ 
tion  for  public  employers  under  these 
agreements.  However,  the  agency  be¬ 
lieves  that  protection  of  public  employees 
should  be  expanded  to  the  extent  pos¬ 
sible,  in  all  States:  to  this  end  it  will 
explore  possible  strategies  available  to 
increase  the  Federal  role  in  this  area. 

Under  the  final  regulation,  if  States 
with  approved  plans  wish  to  provide  on¬ 
site  consultation  to  private  employers, 
with  Federal  funding,  they  must  chose 
whether  to  enter  into  a  7(c)  (1)  contract 
under  this  regulation  with  ninety  per¬ 
cent  Federal  funding,  or  to  provide  such 
services  under  their  plans,  with  fifty 
percent  Federal  funding.  They  cannot 
do  both.  This  restriction  was  placed  in 
the  proposal  because  of  the  likelihood  of 
administrative,  accounting  and  monitor¬ 
ing  problems  associated  with  dual  pro¬ 
grams,  and  remains  unchanged  in  the 
final  regulation. 

Limitation  or  Activities  Under  the 
Contract 

Several  public  comments,  including 
those  submitted  by  John  J.  Horn,  Acting 
Commissioner  of  the  Department  of 
Labor  and  Industry  for  the  State  of  New 
Jersey,  Steven  Jablonsky  of  the  Cali¬ 
fornia  Occupational  Safety  and  Health 
Administration,  William  Wilkins,  Ad¬ 
ministrator  of  the  Wyoming  Occupa¬ 
tional  Safety  and  Health  Agency,  and 
others,  objected  to  the  provisions  in  the 
proposal  which  would  limit  the  author¬ 
ized  activities  under  the  contract  to  on¬ 
site  consultation  only.  The  suggestion 
was  made  that  this  restriction,  which  is 
unchanged  in  the  final  rule,  was  designed 
to  provide  the  maximum  emphasis  on 
on-site  consultation,'  because  under  the 
Federal  OSH  Act  the  Agency  is  able, 
under  section  21(c) ,  to  engage  in  its  own 
Federal  training  and  education  activi¬ 
ties.  Since  these  services  are  provided  on 
the  Federal  level,  the  prudent  use  of  the 
limited  on-site  consultation  contract 
funds  dictates  their  expenditure  for  the 
purpose  of  filling  a  need  to  which  the 
Agency  is  otherwise  unable  to  adequately 
meet.  Under  the  final  regulation.  State 
consultants  may  participate  in  seminars 
and  employer  conferences,  but  this  par¬ 
ticipation  would  be  for  the  purpose  of 
program  promotion  rather  than  direct 
training  and  education  of  employers. 
Federal  training  and  education  activities 
will  be  concentrated  in  States  without 
plans  approved  under  section  18,  because 
States  with  approved  plans  are  required 
to  maintain  their  own  State  program  of 
training  and  education  as  a  condition  of 
plan  approval. 

Unscheduled  Visits  to  Worksites 

Numerous  public  comments,  including 
those  of  John  J.  Horn  of  the  New  Jersey 
Department  of  Labor  and  Industry, 
James  McCain,  Secretary  of  the  Kansas 
Department  of  Human  Resources,  John 
Brooks  of  the  North  Carolina  Depart¬ 
ment  of  Labor,  Philip  Ross,  Conunis- 
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sioner  of  the  New  York  Department  of 
Labor,  and  others,  objected  to  the  pro¬ 
vision  in  f  1908.4(b)  of  the  proposal 
which  specifically  prohibited  unsched¬ 
uled  visits  to  employer  worksites  for  the 
purpose  of  conducting  an  on-site  con¬ 
sultation.  if  entry  were  granted.  Many 
of  these  comments  emphasized  the  util¬ 
ity  of  individual  contact  with  employers, 
and  stressed  that  employers  could  be 
more  effectively  informed  of  the  pro¬ 
gram  in  this  manner.  In  consideration 
of  these  comments,  the  final  regulation 
changes  the  proposal  and  authorizes 
visits  to  employer  workplaces  for  the 
purpose  of  explaining  the  availability  of 
the  program.  However,  because  of  the 
necessity  for  adequate  preparation  by  a 
consultant  before  an  effective  on-site 
visit  may  be  conducted,  the  final  regu¬ 
lation  does  not  authorize  the  conduct 
of  on-site  consultation  on  the  basis  of 
an  unscheduled  visit  to  a  workplace. 

Informing  an  Employer  of  His 

Obligations  Under  the  Procram 

New  language  has  been  included  in 
the  final  regulation  under  §  1908. 4(a>  (3>. 
Scope  of  service.  This  new  language  re¬ 
quires  a  State  to  clearly  explain  in  its 
program  promotion  activities  and  in  re¬ 
sponse  to  inquiries,  the  important  as¬ 
pects  of  the  program.  It  was  considered 
to  be  essential  that  employers  be  clearly 
informed  of  the  State  and  Federal  part¬ 
nership  in  this  program  and  of  their  re¬ 
sponsibilities  in  the  event  an  on-site  visit 
is  conducted,  including  those  safeguards 
for  employee  protection  which  could  re¬ 
quire  employer  action.  Therefore,  under 
the  final  regulation,  these  responsibili¬ 
ties  must  be  explained  to  an  employer  be¬ 
fore  a  request  can  be  accepted. 

Employee  Participation 

In  the  preamble  to  the  proposal  for  the 
revision  of  this  Part,  public  comments 
were  requested  on  the  issue  of  employee 
participation  in  the  on-site  visit.  The 
proposed  regulation  was  essentially  a 
restatement  of  the  existing  regulation, 
which  provided  for  employee  participa¬ 
tion  only  with  the  employer’s  express 
permission.  The  Agency,  however,  was 
interested  in  receiving  comments  con¬ 
cerning  the  expansion  of  employee  par¬ 
ticipation  rights  to  parallel  the  employee 
walk  around  rights  associated  with  en¬ 
forcement  inspections  under  section  8<e> 
of  the  Federal  OSH  Act.  It  was  consid¬ 
ered  that  employees  could  provide  some 
assistance  to  a  consultant  during  a  con¬ 
sultation  visit  as  they  provide  to  an  in¬ 
spector  during  an  inspection.  Further,  it 
was  believed  that,  because  employees 
may  have  been  exposed  to  hazards  the 
consultant  might  find,  they  had  a  right 
to  be  informed  of  their  discovery. 

Numerous  public  comments  were  re¬ 
ceived  in  response  to  the  request.  Steven 
Jablonsky  of  the  California  Occupational 
Safety  and  Health  Administration,  and 
Dr.  N.  H.  Dyer.  Director  of  the  West  Vir¬ 
ginia  Department  of  Health,  commented 
that  there  were  clearly  instances  where 
employees  must  participate  in  an  on-site 
visit  in  order  to  make  the  visit  effective. 
According  to  the  comment  from  the  Cali- 
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fomia  agency,  contact  would  be  essential 
for  example,  during  a  health  consulta¬ 
tion  where  Individual  employee  exposure 
levels  must  be  determined  or  where  a 
firm  had  an  active  employee  employer 
in-plant  safety  committee. 

Other  comments  expressed  the  opinion 
that  such  participation  should  be  per¬ 
mitted  only  to  the  extent  allowed  by  the 
employer  and  strongly  objected  to  any 
mandatory  walkaround  on  the  grounds 
that  it  would  greatly  discourage  em¬ 
ployer  requests  for  the  program.  Con¬ 
sideration  has  been  given  to  these  fac¬ 
tors,  and  the  final  regulation  specifies 
that  employee  contact  by  a  consultant 
is  necessary  in  order  to  properly  identify 
hazards  in  the  workplace,  and  that  a 
consultant  must  explain  to  an  employer 
the  possibility  that  such  contact  may 
have  to  be  initiated.  An  employer  must 
agree  to  this  form  of  contact  before  a 
visit  may  proceed.  In  addition,  the  regu¬ 
lations  require  the  consultant  to  en¬ 
courage  employers  to  permit  additional 
employee  participation  to  the  extent 
practicable,  including  participation  in 
the  walkaround  but  does  not  mandate 
such  participation. 

Employee  Protection  Requirements 

The  discussion  under  this  heading  en¬ 
compasses  the  provisions  in  the  regula¬ 
tion  concerning  the  requirement  that  the 
employer  take  necessary  action  to  elimi¬ 
nate  hazards  which  present  an  imminent 
danger  or  serious  violation.  The  proposal 
contained  three  provisions  which  affected 
this  requirement,  §  1908.4(d)(5)  (v). 
which  provided  for  the  classification  of 
hazards,  g  1908.4(d)  (6),  which  placed 
the  obligation  on  the  employer  to  take 
action  if  an  imminent  danger  or  serious 
violation  was  identified,  and  $  1908.5(b). 
which  required  the  consultant  to  notify 
the  appropriate  OS  HA  enforcement  au¬ 
thority  if  the  employer  refused  to  co¬ 
operate  in  the  elimination  of  such 
hazards. 

The  majority  of  the  public  comments 
received  addressed  this  issue.  The  com¬ 
ments  ranged  from  strong  objections  to 
any  action  related  to  enforcement  to 
acceptance  of  the  concept  with  questions 
only  on  the  procedure  to  be  followed 
Most  comments,  however,  were  opposed 
to  the  mandatory  referral  to  enforce¬ 
ment  authorities  where  an  employer  fails 
to  take  action  to  eliminate  a  serious 
violation.  Ibe  terminology  utilized  was 
also  questioned,  with  several  objections 
to  the  use  of  the  definition  of  a  serious 
violation,  and  the  requirement  that  the 
consultant  must  make  a  judgment  as  to 
how  a  compliance  officer  would  cite  a 
particular  hazard. 

This  issue  has  been  the  subject  of 
careful  consideration.  The  Agency  is  cog¬ 
nizant  of  the  need  for  full  employer 
utilization  of  the  consultation  program 
and  is  aware  of  the  argument  that  the 
requirement  for  referral  might  deter 
some  employers  from  requesting  on-site 
consultation.  However,  other  provisions 
of  the  regulation  are  intended  to  assure 
the  fundamental  separation  between  the 
consultation  program  and  enforcement, 
and  would  minimize  this  disincentive. 
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Thus,  the  regulation  requires  that  the 
consultation  operate  independently  from 
OSHA  enforcement  and  that  it  have  its 
own  separate  and  distinct  staff  and  man¬ 
agement.  Further,  even  in  the  monitor¬ 
ing  of  a  State’s  performance,  the  identity 
of  employers  receiving  on-site  consulta¬ 
tion  is  not  revealed.  In  addition,  an  on¬ 
site  visit  in  progress  will  delay  certain 
types  of  OSHA  inspections,  and  an  em¬ 
ployer  is  not  required  to  make  the  con¬ 
sultation  report  available  to  a  compli¬ 
ance  officer  during  a  subsequent 
inspection. 

The  only  situation  in  which  informa¬ 
tion  about  a  consultation  visit  is  referred 
to  enforcement  authorities  is  if  an  im¬ 
minent  danger  or  serious  violation  is 
identified  and  the  employer  fails  to  take 
the  necessary  action  to  eliminate  the 
hazard  and  protect  the  employees.  In  the 
case  of  a  serious  violation  a  reasonable 
period  for  the  elimination  of  the  hazard 
is  to  be  provided.  Thus,  an  employer  who 
in  good  faith  seeks  consultation  advice 
to  identify  hazards  so  that  they  can  be 
eliminated  need  have  no  concern  about 
enforcement  action  being  taken  against 
him  or  her.  It  is  only  in  what  is  likely 
to  be  the  extremely  rare  case  of  an  em¬ 
ployer  who,  although  aware  of  the  im¬ 
minent  danger  or  serious  violation,  fails 
to  act  to  eliminate  them  in  the  work¬ 
place  that  referral  will  occur.  The  Agency 
believes  that  in  these  limited  circum¬ 
stances  the  underlying  policies  of  the 
Federal  OSH  Act  mandate  that  the  mat¬ 
ter  be  referred  for  appropriate  enforce¬ 
ment  action. 

Accordingly,  the  final  regulation,  al¬ 
though  reworded,  retains  the  provision 
of  the  present  regulation  and  the  pro¬ 
posal  requiring  referral  to  enforcement 
authorities  in  specified  situations. 

The  use  of  the  definition  of  a  serious 
violation  under  the  Federal  OSH  Act  was 
determined  to  be  necessary  because,  by 
the  use  of  a  currently  available  and 
known  standard,  the  characterization  of 
hazards  by  consultants  will  be  more  uni¬ 
form  throughout  the  program.  Conse¬ 
quently,  employers  will  be  able  to  have  a 
better  understanding  of  their  obligations, 
and  the  monitoring  and  subsequent 
evaluation  of  consultant  performance 
will  be  facilitated.  The  final  regulation 
therefore,  describes  both  the  employer’s 
and  the  consultant's  obligations  in  the 
event  that  an  imminent  danger  or  seri¬ 
ous  violation  is  identified,  and  new  pro¬ 
visions  in  the  regulation  specify  that  an 
employer  be  clearly  informed  of  these 
obligations  before  a  request  for  an  on¬ 
site  consultation  visit  may  be  accepted. 

A  provision  is  also  added  to  clarify  the 
obligation  of  the  OSHA  enforcement  au¬ 
thority  which  receives  a  referral  for  a 
serious  violation  which  an  employer  has 
refused  to  eliminate.  The  new  provision 
specifies  that  the  OSHA  authority  is  not 
automatically  required  to  make  an  im¬ 
mediate  inspection,  but  rather  has  the 
flexibility  to  take  whatever  action  it  de¬ 
termines  is  warranted,  given  the  facts  of 
the  case. 

In  addition,  a  procedure  is  created  by 
which  an  employer,  who  in  good  faith 
disagrees  with  the  period  of  time  estab¬ 


lished  for  the  elimination  of  a  hazard, 
may  promptly  discuss  the  time  period 
with  the  program  consultation  manager, 
who  may  amend  the  time  period  allowed. 

Relationship  to  Enforcement 

Several  public  comments,  including 
Nicholas  Roussos,  Commissioner  of  the 
Massachusetts  Department  of  Labor  and 
Industries,  Larry  Swanda  of  the  Jensen 
Construction  Company,  Philip  Ross  of 
the  New  York  Department  of  Labor, 
Charles  Daniels  of  the  Arkansas  Depart¬ 
ment  of  Labor,  William  Foster,  Commis¬ 
sioner  of  the  Oklahoma  Department  of 
Labor,  and  others  addressed  a  delay  of  an 
inspection  occurring  when  a  consultation 
visit  is  in  progress.  Most  of  these  com¬ 
ments  favored  broadening  this  provision 
to  ensure  that  an  employer  was  given 
some  period  of  time  after  a  consultation 
visit  before  any  enforcement  activity 
would  be  initiated.  The  rationale  ad¬ 
vanced  for  this  delay  was  that  the  em¬ 
ployer  should  be  allowed  the  opportunity 
to  act  upon  the  consultant’s  advice.  The 
comments  emphasized  that  this  would 
result  in  the  more  efficient  use  of  re¬ 
sources  and  point  to  the  bad  publicity 
that  was  likely  to  ensue  if  an  enforcement 
inspection  occurred  shortly  after  the  con¬ 
duct  of  an  on-site  visit.  After  considera¬ 
tion  of  these  comments,  the  Agency  has 
decided  to  adhere  to  its  position  that  no 
inspection  should  be  delayed  beyond  the 
time  necessary  for  the  consultant  to  com¬ 
plete  the  on-site  visit.  The  Agency  must 
reserve  the  option  to  conduct  an  inspec¬ 
tion  immediately  after  the  visit. 

Accordingly,  this  provision,  although 
reworded,  remains  essentially  unchanged 
in  the  final  regulation.  In  addition,  under 
the  final  regulation  certain  types  of  in¬ 
spections  may  not  be  delayed,  despite  the 
fact  that  a  consultation  visit  is  in  prog¬ 
ress. 

Further,  a  new  provision  has  been 
added  to  clarify  the  circumstances  when 
an  employer  may  receive  an  on-site  visit 
subsequent  to  an  enforcement  inspection. 
This  new  provision,  §  1908.5(b)  (3) ,  ac¬ 
knowledges  the  role  of  consultation  in 
aiding  an  employer  in  the  abatement  of 
violations,  and  permits  employers  to  re¬ 
quest  on-site  consultation  for  the  pur¬ 
pose  of  obtaining  abatement  advice.  A 
restriction  is  placed  upon  this  consul¬ 
tative  activity  in  that  an  on-site  con¬ 
sultation  visit  may  not  take  place  subse¬ 
quent  to  an  enforcement  inspection  until 
the  employer  has  been  notified  that  no 
citation  would  be  issued  or,  where  a  cita¬ 
tion  is  issued,  until  those  citation  items 
for  which  consultation  is  desired  have  be¬ 
come  final  orders.  A  citation  item  be¬ 
comes  a  final  order  if,  within  the  num¬ 
ber  of  days  specified  under  the  applicable 
law,  the  employer  does  not  file,  a  notice 
of  contest  or,  if  a  notice  of  contest  is 
filed,  after  a  final  decision  by  the  Occu¬ 
pational  Safety  and  Health  Review  Com¬ 
mission  or  corresponding  State  authority. 

Certain  provisions  of  the  proposal  ad¬ 
dress  the  effect  of  an  on-site  consulta¬ 
tion  visit  on  a  subsequent  inspection. 
These  provisions,  which  appeared  at 
§  1908.5(d)(1),  resulted  in  several  com¬ 
ments.  James  McCain,  of  the  Kansas 


Department  of  Human  Resources,  Gov¬ 
ernor  Joseph  Teasdale  of  the  State  of 
Missouri,  L.  W.  Murray,  Jr.,  Director  of 
the  Governor’s  Office  of  Illinois  Man¬ 
power  and  Human  Development,  and 
others  objected  to  the  fact  the  compli¬ 
ance  officer  was  not  bound  by  the  con¬ 
sultant’s  advice.  It  is  the  Agency’s  view, 
however,  that  because  conditions  in  a 
workplace  are  constantly  changing,  the 
views  expressed  by  the  consultant  can¬ 
not  limit  the  effects  of  a  subsequent  in¬ 
spection  or  preclude  citations  and  pro¬ 
posed  penalties  being  issued  for 
violations  discovered.  Further,  under  the 
final  regulation,  a  compliance  officer 
would  not  ordinarily  know  that  a  con¬ 
sultation  visit  has  occurred  unless  the 
employer  volunteers  the  information  or 
makes  the  written  report  available.  Un¬ 
der  §  1908.6(c)  (4),  if  the  report  is  given 
to  the  compliance  officer,  the  advice 
given  by  the  consultant  would  be  con¬ 
sidered  and  used  to  determine  the  em¬ 
ployer’s  good  faith.  In  addition,  it  will 
be  the  Agency’s  policy  to  permit,  where 
warranted,  a  good  faith  penalty  adjust¬ 
ment  greater  than  the  thirty  percent 
currently  allowed  under  the  Field  Oper¬ 
ations  Manual,  thus  a  employer  who,  has 
taken  action  based  on  the  advice  of  a 
consultant,  and  who  was  cited  for  a 
violation,  may  not  use  the  advice  or 
opinions  of  the  consultant  as  a  defense 
to  the  citation;  but  the  fact  that  the 
employer  did  follow  the  consultant’s  ad¬ 
vice  could  result  in  a  substantial  reduc¬ 
tion  of  any  penalty  assessed. 

The  application  of  this  additional  good 
faith  adjustment  must,  of  course,  be 
determined  by  the  Area  Director  or  cor¬ 
responding  State  official  on  a  case -by- 
case  basis. 

Number  of  Consultants 

In  the  proposal,  a  two-year  ceiling  was 
placed  on  the  number  of  consultants 
which  could  be  funded  in  a  State  under 
an  agreement  pursuant  to  this  Part,  and 
an  exception  from  this  ceiling  was  al¬ 
lowed  for  States  with  current  agreements 
or  approved  plans  under  section  18  of 
the  Federal  OSH  Act.  The  proposal 
would  have  required  that  exempted 
States  reduce  the  number  of  consultants 
down  to  the  twenty-five  percent  ratio 
through  attrition.  Numerous  comments 
received  addressed  this  limitation  on  the 
number  of  consultants.  The  comments 
objected  to  the  apparent  inflexibility  in 
the  provisions  and  questioned  whether 
it  would  be  possible  for  a  State  exceeding 
the  ratio  to  hire  more  qualified  consult¬ 
ants  or  increase  the  number  of  industrial 
hygienists  if  no  staff  vacancies  could  be 
filled  until  the  State  was  below  the 
twenty-five  percent  level.  In  response  to 
these  comments,  the  final  regulation, 
while  retaining  the  twenty-five  percent 
ratio  as  a  general  guideline  for  one  year, 
provides  that  those  States  with  current 
contracts  may  be  exempted  from  the  ra¬ 
tion  requirement  if  the  current  number 
is  justified  based  cn  program  perform¬ 
ance,  demand  for  services,  or  other  fac¬ 
tors.  The  final  rule  creates  a  far  greater 
degree  of  flexibility  in  the  determination 
of  an  appropriate  number  of  consultants 
in  all  States.  The  ratio  itself  is  also  re- 
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cast  in  terms  of  a  “positions”  concept 
rather  than  in  terms  of  individual  con¬ 
sultants. 

A  new  provision  has  been  added  re¬ 
quiring  the  regional  administrator  to  de¬ 
termine  the  types  of  consultant  expertise 
necessary  to  meet  the  needs  of  the  State. 
This  would  include  not  only  the  safety/ 
health  ratio,  but  also  any  particular  need 
present  in  the  State,  such  as  a  need  for 
consultants  with  experience  in  mari¬ 
time.  After  determining  the  State  needs, 
the  regional  administrator  will  negotiate 
a  reasonable  response  to  those  needs,  and 
could  require  specialized  training  or  the 
assignment  of  consultants  with  particu¬ 
lar  qualifications. 

Qualifications  of  Consultants 

The  proposal  contained  explicit  details 
on  minimum  qualifications  for  consult¬ 
ants,  including  specific  educational  and 
experience  requirements.  The  provision 
in  the  existing  regulation  requiring  re¬ 
gional  administrator  interview  and  ap¬ 
proval  consultants  was  also  retained  in 
the  proposal. 

Numerous  public  comments  were  ad¬ 
dressed  to  these  provisions,  including 
comments  from  officials  from  the  States 
of  California,  Oklahoma.  Michigan.  Ore¬ 
gon,  Kansas,  Wisconsin,  North  Carolina. 
New  York,  West  Virginia.  Texas,  Mis¬ 
souri,  Illinois,  Virginia.  Massachusetts, 
Colorado,  and  Kentucky.  One  of  the  ob¬ 
jections  raised  by  the  comments  con¬ 
cerned  the  requirement  for  regional  ad¬ 
ministrator  interview.  States  strongly 
objected  to  this  provision  on  the  ground.- 
that  it  would  interfere  with  normal  State 
hiring  practices. 

The  comments  from  Philip  Ross  of  the 
New  York  Department  of  Labor  indi¬ 
cate  that  under  the  State’s  Merit  Sys¬ 
tem  and  Civil  Service  Law,  certain  per¬ 
sons  have  an  absolute  preference  to  any 
job  opening  for  which  they  are  qualified 
under  State  law.  If  the  regional  adminis¬ 
trator  were  to  reject  such  a  person,  the 
consultant  position  could  not  be  filled 
until  another  position  outside  of  the  pro¬ 
gram  was  vacated.  A  similar  concern  was 
raised  by  Robert  Beard.  Acting  Commis¬ 
sioner  of  the  Virginia  Department  of 
Labor  and  Industry,  on  the  grounds  that 
the  regional  administrator  could  reject 
an  applicant  certified  by  the  State  Merit 
System  as  being  qualified. 

In  response  to  this  criticism,  the  re¬ 
quirement  for  an  regional  administrator 
interview  has  been  removed  in  the  final 
regulation.  However,  the  requirement 
that  the  regional  administrator  must  ap¬ 
prove  State  consultants  before  assign¬ 
ment  to  this  program  is  retained,  and 
individual  regional  administrators  may 
determine  that  an  interview  is  essential 
in  order  to  ascertain  whether  a  consul¬ 
tant  is,  in  fact,  qualified  to  do  the  job. 
In  such  a  case  the  regional  administrator 
has  the  authority  to  conduct  an  inter¬ 
view.  Other  State  comments  objected  to 
the  minimum  qualifications  as  too  re¬ 
strictive  or  impossible  to  meet  given  cur¬ 
rent  State  salary  levels.  On  the  other 
hand,  several  States,  along  with  the  As¬ 
sociation  of  Federal  Safety  Employees 


and  the  Iron  Casting  Society,  thought 
that  the  qualifications  should  be  raised. 

The  Agency  has  concluded  that  estab¬ 
lishment  of  specific  minimum  qualifica¬ 
tions  requirements  could  be  counter¬ 
productive  and  could  be  a  disincentive 
for  States  to  participate  in  this  program. 
The  final  regulation,  therefore,  provides 
greater  flexibility  in  this  area.  This  does 
not  imply  that  the  Agency  has  deter¬ 
mined  to  place  a  lesser  emphasis  on  con¬ 
sultant  qualifications.  The  opposite  is  in 
fact  the  case.  In  order  to  meet  the  needs 
of  the  nation’s  employers,  particularly 
those  in  small  businesses,  the  Agency  is 
firmly,  committed  to  a  program  to  up¬ 
grade  the  qualifications  of  State  consult¬ 
ants  under  these  programs.  It  believes 
that  a  well-trained,  highly  qualified  cad¬ 
re  of  consultants  is  essential  for  an  effec¬ 
tive  program.  It  was  apparent  from  the 
State  comments,  however,  that  the  exist¬ 
ing  consultation  staff,  as  well  as  the  abil¬ 
ity  to  make  changes  in  State  hiring  prac¬ 
tices,  differs  widely  from  State  to  State. 
In  addition,  the  demand  for  more  quali¬ 
fied  consultants  will  vary-  from  State  to 
State  due  to  the  differences  in  the  types 
of  business  activities  conducted  and  the 
types  of  hazards  which  may  be  present. 
A  highly  industrialized  State  would 
therefore  require,  as  a  general  rule,  a 
consultant  with  different  qualifications 
than  would  an  agricultural  State,  due  to 
the  nature  of  the  conditions  which  the 
consultant  would  be  likely  to  encounter. 
Therefore,  tt  was  determined  that  the 
most  effective  program  would  be  a  flexi¬ 
ble  one. 

Accordingly,  the  final  regulation  does 
not  contain  the  specific  minimum  quali¬ 
fications  listed  in  the  proposal;  instead, 
it  includes  in  their  place  provisions  which 
require  the  adoption  by  each  State  of 
a  plan  to  upgrade  the  qualifications 
which  it  requires  of  consultants.  These 
plans  must  contain  specific  goals  con¬ 
sistent  with  State  needs  and  must  de¬ 
scribe  and  contain  the  steps  which  shall 
be  taken  by  the  State  to  reach  these  goals 
and  specific  timetables  for  the  imple¬ 
mentation  of  charges.  The  implementa¬ 
tion  dates  for  these  changes  shall  be  no 
later  than  August  1,  1980.  The  plan  must 
be  initially  submitted  within  120  days 
of  the  effective  date  of  these  revisions, 
and  thereafter  revised  annually  to  reflect 
the  State’s  progress  toward  specific 
goals.  The  plan  will  become  a  part  of  a 
contractvjmder  this  regulation  and  a 
State  must  satisfy  the  Assistant  Secre¬ 
tary  of  Labor  for  Occupational  Safety 
and  Health  (hereinafter  referred  to  as 
the  Assistant  Secretary’)  that  it  is  tak¬ 
ing  appropriate  action  to  implement  its 
plan  fn  order  to  be  eligible  for  continued 
funding. 

Monitoring 

Section  1908.7  of  the  proposal  outlined 
new’  monitoring  provisions  for  contracts 
under  the  regulations.  States  under  con¬ 
tract  would  be  required  to  establish  an 
effective  internal  monitoring  system,  to 
prepare  quarterly  reports  and  to  submit 
various  other  documents  to  the  regional 
administrator.  The  State  would  be  re¬ 
quired  to  conduct  a  performance  evalu¬ 
ation  of  every  consultant  annually,  and 


conduct  actual  on-the-job  evaluations. 
An  internal  self -monitoring  system  was 
determined  to  be  the  most  viable  alter¬ 
native  because  except  in  States  with  ap¬ 
proved  plans  under  section  18,  Federal 
OSHA  could  not  conduct  on-the-job 
evaluations  of  consultant  performance 
without  taking  appropriate  enforcement 
action  against  the  employer  for  any  haz¬ 
ards  observed  at  the  worksite.  Relatively 
few  public  comments  addressed  the  mon¬ 
itoring  changes.  James  Gillice.  of  the 
American  Mutual  Insurance  Alliance 
praised  the  new  requirements,  and  com¬ 
ments  from  Edward  Otterson.  Chief  of 
the  Wisconsin  Department  of  Health  and 
Social  Services,  and  others  were  favor¬ 
able  to  the  new  program. 

The  final  regulation  is  essentially  un¬ 
changed  from  the  proposal,  with  the  ex¬ 
ception  that  the  regional  administrator’s 
right  to  conduct  concurrent  monitoring 
activities  is  clearly  described.  This  Fed¬ 
eral  monitoring  may  take  any  number 
of  forms,  including  the  use  of  private 
contractors,  or  any  other  methods  which 
may  be  desirable. 

Effective  Date 

The  proposal  which,  among  other 
things,  increased  the  level  of  Federal 
funding  under  contracts  pursuant  to 
these  regulations  to  ninety  percent,  was 
published  in  the  ^deral  Register  on- 
April  29.  1977.  In  the  interim  period  be¬ 
tween  the  proposal  and  this  final  regula¬ 
tion,  existing  contracts  with  several 
States  expired  and  w’ere  renewed  on  an 
interim  basis.  Some  of  these  States  ad¬ 
justed  their  budgets  in  anticipation  of 
prompt  modification  of  the  funding  pro¬ 
visions.  In  consideration  to  these  States 
and  due  to  the  delay  of  the  promulga¬ 
tion  of  the  final  regulation,  the  Assistant 
Secretary  finds  that  good  cause  exists 
for  making  the  effective  date  of  these  re¬ 
visions  August  1.  1977.  Those  States  with 
existing  contracts  as  of  that  day,  may,  if 
a  contract  is  renegotiated  within  30  days, 
receive  ninety  percent  funding  for  al¬ 
lowable  costs  as  of  the  effective  date.  Ac¬ 
cordingly,  29  CFR  Part  1908  is  hereby 
amended  as  follows; 

These  revisions  shall  be  effective  Aug¬ 
ust  1.  1977. 

Sec. 

1908.1  Purpose  and  scope. 

1908.2  Definitions. 

1908.3  Eligibility  and  funding. 

1908.4  Requests  and  scheduling. 

1908.5  Conduct  of  a  visit. 

1908.6  Relationship  to  enforcement. 

1908.7  Consultant  specifications. 

1908.8  Monitoring  and  evaluation. 

1908.9  Agreements. 

1908.10  Exclusions. 

Authority:  Secs.  7(c)(1),  21(c).  84  Stat. 
1598,  1612;  (29  U.S.C.  656(C)(1),  670(C)). 

§  1908.1  Purpose  and  scope. 

This  part  contains  requirements  for 
agreements  between  States  <md  the  Fed¬ 
eral  Occupational  Safety  and  Health  Ad¬ 
ministration  (hereinafter  referred  to  as 
the  Agency  under  Sections  7(c)(1)  and 
21(c)  of  the  Occupational  Safety  and 
Health  Act  of  1970  (  29  U.S.C.  651  et  seq.) 
under  which  the  Agency  will  utilize  State 
personnel  to  provide  on-site  consultation 
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services  to  employers.  The  service  will  be 
made  available  at  no  cost  to  employers 
to  assist  them  in  providing  their  em¬ 
ployees  employment  and  a  place  of  em¬ 
ployment  which  is  safe  and  healthful. 
Consultants  will  identify  specific  hazards 
in  the  workplace  and  provide  advice  on 
their  elimination.  Although  on-site  con¬ 
sultation  will  be  conducted  independent 
of  any  OSHA  enforcement  activity,  and 
the  discovery  of  hazards  will  not  man¬ 
date  citation  or  penalties,  the  employer 
remains  under  a  statutory  obligation  to 
protect  his  employees,  and,  in  certain 
instances,  will  be  required  to  take  neces¬ 
sary  protective  action.  States  entering 
into  agreements  under  this  Part  will  re¬ 
ceive  ninety  percent  Federal  reimburse¬ 
ment  for  allowable  costs  and  will  provide 
on-site  consultation  for  employers  re¬ 
questing  the  service,  subject  to  sched¬ 
uling  priorities  and  available  resources, 
and  will  offer  advice  and  technical  as¬ 
sistance  to  each  requesting  employer  on 
job-related  safety  and  health  hazards. 

§  1908.2  Definitions. 

As  used  in  this  part: 

“Act"  means  the  Federal  Occupational 
Safety  and  Health  Act  of  1970. 

“Assistant  Secretary ”  means  the  As¬ 
sistant  Secretary  of  Labor  for  Occupa¬ 
tional  Safety  and  Health. 

“ Compliance  officer"  means  a  Federal 
or  State  compliance  safety  and  health 
officer. 

“ Employer ”  means  a  person  engaged 
in  a  business,  who  has  employees,  but 
does  not  include  the  United  States,  or 
any  State  or  political  subdivision  of  a 
State. 

“ On-site  consultation"  means  all  activ¬ 
ities  related  to  the  conduct  of  an  on-site 
consultative  visit,  including  a  written  re¬ 
port  to  the  employer. 

“OSHA”  means  the  Federal  Occupa¬ 
tional  Safety  and  Health  Administration 
or  the  State  agency  responsible  under 
a  Plan  approved  under  Section  18  of  the 
Act  for  the  enforcement  of  occupational 
safety  and  health  standards  in  that 
State. 

“State"  includes  a  State  of  the  United 
States,  the  District  of  Columbia,  Puerto 
Rico,  the  Virgin  Islands,  American 
Samoa,  Guam,  and  the  Trust  Territory 
of  the  Pacific  Islands. 

“RA"  means  the  Regional  Administra¬ 
tor  for  Occupational  Safety  and  Health 
of  the  Region  in  which  the  State  con¬ 
cerned  is  located,  or  his  designee. 

§  1908.3  Eligibility  and  funding. 

(a)  State  eligibility.  (1)  Any  State 
may  enter  into  an  agreement  with  the 
Assistant  Secretary  to  perform  on-site 
consultation  for  private-sector  employ¬ 
ers. 

(2)  A  State  having  a  Plan  approved 
under  Section  18  is  eligible  to  participate 
in  the  program  if  that  Plan  does  not  in¬ 
clude  provisions  for  federally-funded  on¬ 
site  consultation  to  private-sector  em¬ 
ployers. 

(b)  Reimbursement.  (1)  The  Assistant 
Secretary  will  reimburse  90  percent  of 
the  costs  incurred  under  an  agreement 
entered  into  pursuant  to  this  part. 


Agreements  negotiated  within  30  days  of 
the  effective  date  of  these  revisions  will 
be  reimbursed  at  the  level  of  ninety  per¬ 
cent  for  allowable  costs  incurred  as  of 
that  date.  Approved  training  and  speci¬ 
fied  out-of-State  travel  will  be  fully  re¬ 
imbursed. 

(2)  Reimbursement  to  States  under 
this  Part  is  limited  to  costs  incurred  in 
providing  on-site  consultation  to  pri¬ 
vate-sector  employers  only. 

(1)  In  all  States  with  Plans  approved 
under  Section  18,  on-site  consultation 
provided  to  State  and  local  governments, 
as  well  as  the  remaining  range  of  volun¬ 
tary  compliance  activities  referred  to  in 
29  CFR  1902.4(c)  (2)  (xiii) ,  will  not  be 
affected  by  the  provisions  of  this  part, 
with  Federal  reimbursement  for  these 
activities  in  accordance  with  the  pro¬ 
visions  of  Section  23(g)  of  the  Act. 

(ii)  In  States  without  Plans  approved 
under  Section  18,  no  Federal  reimburse¬ 
ment  for  on-site  consultation  provided 
to  State  and  local  governments  will  be 
allowed,  although  this  activity  may  be 
conducted  independently  by  a  State  with 
100  percent  State  funding. 

§  1908.4  Requests  and  scheduling. 

(a)  Encouraging  requests. — (1)  State 
responsibility.  The  State  shall  be  re¬ 
sponsible  for  encouraging  employers  to 
request  on-site  consultative  visits,  and 
shall  publicize  the  availability  of  its  on¬ 
site  consultation  service  and  the  scope 
of  the  service  which  will  be  provided. 
The  Assistant  Secretary  may  also  en¬ 
gage  in  activities  to  publicize  and  pro¬ 
mote  the  program. 

(2)  Promotional  methods.  To  inform 
employers  of  the  availablity  cf  its  on¬ 
site  consultation  service  and  to  encour¬ 
age  requests,  the  State  may  use  methods 
such  as  the  following: 

(i)  Paid  newspaper  advertisements; 

(ii)  Newspaper,  magazine,  and  trade 
publication  articles; 

(iii)  Special  direct  mailings  or  tele¬ 
phone  solicitations  to  establishments, 
based  on  Workers’  Compensation  data 
or  other  appropriate  listings; 

(iv)  In-person  visits  to  workplaces  to 
explain  the  availability  of  the  service, 
and  participation  at  employer  confer¬ 
ences  and  seminars ; 

(v)  Solicitation  of  support  from  State 
business  and  labor  organizations  and 
leaders,  and  public  officials; 

(vi)  Preparation  and  dissemination  of 
publications,  descriptive  materials,  etc., 
on  on-site  consultation  services; 

(vii)  Free  public  service  announce¬ 
ments  on  radio  and  television. 

(3)  Scope  of  service.  In  its  publicity 
for  the  program,  in  response  to  any  in¬ 
quiry,  and  before  an  employer’s  request 
for  a  consultation  visit  may  be  accepted, 
the  state  shall  clearly  explain  that  the 
service  is  provided  at  no  cost  to  an  em¬ 
ployer  through  federal  and  state  funds 
for  the  purpose  of  providing  the  em¬ 
ployer  with  a  better  understanding  of  the 
requirements  of  the  applicable  State  or 
Federal  law  and  regulations.  The  State 
shall  explain  that  while  utilizing  this 
service,  an  employer  remains  under  a 
statutory  obligation  to  provide  safe  and 


healthful  working  conditions  for  em- 
ployeees.  In  addition,  while  the  identi¬ 
fication  of  hazards  by  a  consultant  will 
not  mandate  the  issuance  of  citations 
or  penalties,  the  employer  is  required  to 
take  action  necessary  to  eliminate  a 
hazard  which  in  the  judgment  of  the 
consultant,  represents  an  imminent  dan¬ 
ger  to  employees,  or  which  would  be 
classified  as  a  serious  violation.  The 
State  shall  emphasize,  however,  that  the 
discovery  of  such  a  hazard  will  not  ini¬ 
tiate  any  enforcement  activity,  and  that 
referral  will  not  take  place  unless  the 
employer  fails  to  cooperate  in  the  elimi¬ 
nation  of  the  identified  hazard. 

(b)  Employer  requests.  (1)  Anon-site 
consultative  visit  will  be  provided  only 
at  the  request  of  the  employer,  and  shall 
not  result  from  the  enforcement  of  any 
right  of  entry  under  State  law.  A  con¬ 
sultant  is  not  authorized  to  make  an 
unscheduled  appearance  at  the  work¬ 
place  of  an  employer  who  has  not  made 
a  request  to  conduct  an  on-site  consulta¬ 
tive  visit  at  that  time. 

(2)  When  making  the  request,  the 
employer  shall  describe  those  specific 
working  conditions,  hazards  or  situations 
for  which  on-site  consultation  is  desired; 
the  smaller  the  employer’s  business,  the 
less  specific  the  request  must  be. 

(3)  Employers  may  request  on-site 
consultation  to  assist  in  the  abatement 
of  hazards  cited  during  an  OSHA  en¬ 
forcement  inspection.  However,  an  on¬ 
site  consultation  visit  may  not  take  place 
after  an  OSHA  inspection  until  the  em¬ 
ployer  has  been  notified  that  no  citation 
will  be  issued  or,  if  a  citation  is  issued, 
until  those  citation  items  for  which  con¬ 
sultation  is  requested  have  become  final 
orders. 

(c)  Scheduling  priority.  Priority  shall 
be  assigned  to  requests  from  smaller  bus¬ 
inesses,  based  on  their  number  of  em¬ 
ployees,  with  emphasis  on  those  work¬ 
places  of  a  highly  hazardous  nature. 

§  1908.5  Conduct  of  a  visit. 

(a)  Preparation.  An  on-site  consulta¬ 
tive  visit  shall  be  made  only  after  ap¬ 
propriate  preparation  by  the  consultant. 
Prior  to  the  visit,  the  consultant  shall 
become  familiar  with  as  many  factors 
concerning  the  establishment’s  opera¬ 
tion  as  possible.  The  consultant  shall  re¬ 
view'  all  applicable  codes  and  standards. 
In  addition,  the  consultant  shall  asssure 
that  all  necessary  technical  and  personal 
protective  equipment  is  available  and 
functioning  properly. 

(b)  Structured  format.  An  on-site 
consultative  visit  shall  follow  a  struc¬ 
tured  format,  which  will  consist  of  an 
opening  conference,  a  walk  through  the 
workplace,  and  a  closing  conference.  The 
visit  shall  be  followed  by  a  written  re¬ 
port  to  the  employer. 

(c)  Employee  participation.  (1)  The 
consultant  shall  retain  the  right  to  con¬ 
fer  with  individual  employees  during 
the  course  of  the  visit  in  order  to  iden¬ 
tify  and  judge  the  nature  and  extent 
of  particular  hazards.  The  consultant 
shall  explain  the  necessity  for  this  con¬ 
tact  to  the  employer  during  the  opening 
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conference,  and  an  employer  must  agree 
to  this  contact  before  a  visit  can  proceed. 

(2)  In  addition,  employees,  their  rep¬ 
resentatives,  and  members  of  a  work¬ 
place  joint  safety  and  health  committee, 
may  participate  in  the  on-site  consul¬ 
tative  visit,  to  the  extent  desired  by  the 
employer.  In  the  opening  conference,  the 
consultant  shall  encourage  the  employer 
to  allow  employee  participation  to  the 
fullest  extent  practicable. 

(d)  Opening  conference.  In  addition 
to  the  requirements  of  §  1908.5(c),  the 
consultant  shall,  in  the  opening  confer¬ 
ence,  explain  to  the  employer  the  rela¬ 
tionship  between  on-site  consultation 
and  OSHA  enforcement  activity  and 
shall  explain  the  obligation  to  protect 
employees  in  the  event  that  certain  haz¬ 
ardous  conditions  are  identified. 

(e)  On-site  activity.  (1)  Activity  dur¬ 
ing  the  on-site  consultative  visit  will  be 
focused  primarily  on  those  conditions, 
hazards  or  situations  described  by  the 
employer  when  the  request  was  made. 

(2)  The  consultant  shall  advise  the 
employer  as  to  the  employer’s  obliga¬ 
tions  and  responsibilities  under  appli¬ 
cable  Federal  or  State  law  and  imple¬ 
menting  regulations. 

(3)  To  the  extent  of  their  capability 
and  training,  consultants  shall  identify 
and  provide  advice  on  elimination  of 
those  hazards  included  in  the  employer’s 
request  and  any  other  safety  or  health 
hazards  observed  in  the  workplace  dur¬ 
ing  the  course  of  the  on-site  consulta¬ 
tive  visit.  The  consultant  shall  conduct 
sampling  and  testing,  with  subsequent 
analyses,  as  may  be  necessary  to  con¬ 
firm  the  existence  of  health  hazard. 

(4)  Advice  and  technical  assistance 
on  the  elimination  of  identified  safety 
and  health  hazards  may  be  provided  to 
employers  during  and  after  the  on-site 
consultative  visit.  Descriptive  materials 
may  be  provided  on  approaches,  means, 
techniques,  etc.,  commonly  ultilized  for 
the  elimination  or  control  of  such  haz¬ 
ards.  This  advice  should  include  basic 
information  indicating  the  possibility  of 
a  solution  and  describing  the  general 
form  of  this  solution.  However,  the  ad¬ 
vice  and  assistance  shall  not  include 
engineering  services  or  the  provision  of 
engineering  design  solutions.  The  con¬ 
sultants  shall  also  advise  the  employers 
of  additional  sources  of  assistance,  if 
known. 

(5)  When  a  hazard  is  identified  in  the 
workplace,  the  consultant  shall  indicate 
to  the  employer  his  or  her  best  judge¬ 
ment  as  to  whether  this  situation  would 
be  classified  as  a  “serious”  or  “other- 
than-serious”  violation  of  applicable 
Federal  or  State  statutes,  regulations  or 
standards,  based  on  criteria  contained  in 
the  current  OSHA  Field  Operations 
Manual.  (The  element  of  employer 
knowledge  shall  not  be  considered.) 

(6)  At  the  time  that  the  consultant  de¬ 
termines  that  an  identified  hazard  which 
would  be  classified  as  a  serious  violation, 
the  consultant  and  the  employer  shall 
develop  a  specific  plan  to  eliminate  the 
hazard,  affording  the  employer  a  reason¬ 
able  period  of  time  to  complete  the  nec¬ 
essary  action.  If,  within  10  days  of  the 


development  of  this  plan,  an  employer, 
in  good  faith,  disagrees  with  the  period 
of  time  established  for  the  elimination 
of  a  hazard,  the  State  shall  provide  an 
opportunity  for  an  expeditious  informal 
discussion  with  the  State  consultation 
manager  on  the  time  period  set  by  the 
consultant. 

(f)  Employer  obligations.  (1)  An  em¬ 
ployer  must  take  immediate  actions  to 
eliminate  employee  exposure  to  a  hazard 
which,  in  the  judgment  of  the  consult¬ 
ant,  presents  an  imminent  danger  to  em¬ 
ployees.  If  the  employer  fails  to  take  the 
necessary  action,  the  consultant  must 
immediately  notify  the  affected  em¬ 
ployees  and  the  appropriate  OSHA  en¬ 
forcement  authority  and  provide  the  rel¬ 
evant  information. 

(2)  An  employer  must  also  take  the 
necessary  action  in  accordance  with  the 
plan  developed  under  §  1908.5(e)  (6)  to 
eliminate  employee  exposure  to  any 
identified  hazard  which,  in  the  judgment 
of  the  consultant,  would  be  classified  as 
a  serious  violation.  In  order  to  demon¬ 
strate  that  the  necessary  action  is  being 
taken,  an  employer  may  be  required  to 
submit  periodic  reports,  permit  a  fol¬ 
low-up  visit,  or  take  similar  action.  If  the 
employer  fails  to  take  the  action  neces¬ 
sary  to  eliminate  a  hazard  which  would 
be  classified  as  a  serious  violation,  the 
consultant  shall  immediately  notify  the 
appropriate  OSHA  enforcement  author¬ 
ity  and  provide  the  relevant  information. 
The  OSHA  enforcement  authority  will 
make  a  determination,  based  on  a  review 
of  the  facts,  whether  enforcement  activ¬ 
ity  is  warranted. 

(g)  Written  report.  A  written  report 
shall  be  prepared  for  each  visit  and  sent 
to  the  employer.  The  timing  and  format 
for  the  report  shall  be  approved  by  the 
Assistant  Secretary.  The  report  shall  re¬ 
state  the  employer's  request  and  desrcibe 
the  working  conditions  examined  by  the 
consultant;  shall  identify  specific  haz¬ 
ards;  shall  describe  their  nature,  includ¬ 
ing  reference  to  applicable  standards  or 
codes;  shall  identify  the  seriousness  of 
the  hazard;  and,  to  the  extent  possible, 
shall  include  suggested  means  or  ap¬ 
proaches  to  their  elimination  or  control. 
Additional  sources  of  assistance  should 
also  be  indicated,  if  known,  including  the 
possible  need  to  procure  specific  en¬ 
gineering  consultation,  medical  advice 
and  assistance,  etc.  The  report  shall  also 
include  references  to  the  completion 
dates  for  the  situations  described  in 
§§  1908.4(e)  (5),  (6). 

(h)  Confidentiality.  The  consultant 
shall  preserve  the  confidentiality  of  in¬ 
formation  obtained  as  the  result  of  an 
on-site  consultative  visit  which  contains 
or  might  reveal  a  trade  secret  of  the  em¬ 
ployer. 

§  1908.6  Relationship  to  enforcement. 

(a)  Independence.  (1)  On-site  con¬ 
sultation  activity  by  a  State  shall  be  con¬ 
ducted  independently  of  any  Federal  or 
State  OSHA  enforcement  activity. 

(2)  The  consultation  activity  shall 
have  Its  own  identifiable  managerial 
staff.  In  States  with  Plans  approved  un¬ 
der  Section  18,  this  staff  will  be  separate 


from  the  managing  compliance  inspec¬ 
tions  and  scheduling. 

(3)  The  identity  of  employers  request¬ 
ing  on-site  consultation  as  well  as  the 
file  of  the  consultant’s  visit  shall  not  be 
forwarded  or  provided  to  OSHA  for  use 
in  any  compliance  inspection  or  sched¬ 
uling  activities. 

(4)  Employers  receiving  on-site  con¬ 
sultative  visits  shall  not  be  identified  to 
OSH.  unless  the  employer  fails  to  take 
the  necessary  action  to  protect  em¬ 
ployees  from  a  hazard  considered  by  the 
consultant  to  be  an  imminent  danger  or 
serious  violation. 

(b)  Effect  upon  scheduling.  (1)  An 
on-site  consultative  visit  already  in  prog¬ 
ress  will  have  priority  over  OSHA  com¬ 
pliance  inspections  except  as  provided 
in  1908.5(b)  (2).  The  consultant  and  the 
employer  shall  notify  the  compliance 
officer  of  the  visit  in  progress  and  re¬ 
quest  delay  of  the  inspection  until  after 
the  visit  is  completed.  A  request  for  on¬ 
site  consultation  shall  not  be  the  basis 
for  the  delay  of  a  compliance  inspection. 

(2)  The  consultant  shall  terminate  an 
on-site  consultative  visit  already  in  prog¬ 
ress  where  one  of  the  following  kinds  of 
OSHA  compliance  inspections  is  about  to 
take  place: 

(1)  Imminent  danger  investigations. 

(ii)  Fatality/catastrophe  investiga¬ 
tions. 

(iii)  Complaint  investigations. 

(iv)  Follow-up  inspections. 

(v)  Other  critical  inspections  as  de¬ 
termined  by  the  Assistant  Secretary. 

(3)  An  on-site  consultation  visit  shall 
not  take  place  subsequent  to  an  OSHA 
enforcement  inspection  until  the  em¬ 
ployer  has  been  notified  that  no  citation 
will  be  issued,  or  if  a  citation  is  issued, 
on-site  consultation  shall  only  take  place 
with  regard  to  those  citation  items  which 
have  become  final  orders. 

(c)  Effect  upon  enforcement.  (1)  The 
advice  of  the  consultant  and  the  con¬ 
sultant’s  written  report  will  not  be  bind¬ 
ing  on  a  compliance  officer  in  a  subse¬ 
quent  enforcement  inspection.  In  a  sub¬ 
sequent  inspection,  a  qompliance  officer 
is  not  precluded  from  finding  hazardous 
conditions,  or  violations  of  standards, 
rules  or  regulations,  for  which  citations 
would  be  issued  and  penalties  proposed. 

(2)  The  hazard  identification  and 
abatement  advice  given  by  a  State  con¬ 
sultant,  or  the  failure  of  a  consultant  to 
point  out  a  specific  hazard,  or  other  pos¬ 
sible  errors  or  omissions  by  the  consul  ¬ 
tant  shall  not  be  binding  upon  a  compli¬ 
ance  officer,  and  will  not  affect  the  regu¬ 
lar  conduct  of  a  compliance  inspection, 
or  preclude  the  finding  of  alleged  viola¬ 
tions  and  the  issuance  of  citations,  or  act 
as  a  defense  to  any  enforcement  action. 

(3)  In  the  event  of  a  subsequent  in¬ 
spection,  the  employer  is  not  required 
to  either  inform  the  compliance  officer 
of  the  prior  visit  or  provide  a  copy  of 
the  State  consultant’s  written  report  to 
the  compliance  officer. 

(4)  If,  however,  the  employer  chooses 
to  provide  a  copy  of  the  consultant’s  re¬ 
port  to  a  compliance  officer,  it  may  be 
used  to  determine  the  employer’s  good 
faith  for  purposes  of  proposing  penalties. 
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§  1908.7  Consultant  specifications. 

(a)  Number.  (1)  The  number  of  con¬ 
sultant  positions  which  will  be  funded 
under  an  agreement  pursuant  to  this 
Part  for  the  purpose  of  providing  on-site 
consultation  to  private  sector  employers 
will  be  determined  by  the  Assistant  Sec¬ 
retary  on  the  basis  of  program  perform¬ 
ance,.  demand  for  services,  resources 
available,  and  the  recommendation  of 
the  RA,  and  may  be  adjusted  periodi¬ 
cally. 

(2)  For  a  period  of  one  year  from  the 
effective  date  of  this  revision,  the  num¬ 
ber  of  on-site  consultant  positions 
funded  in  a  state  which  does  not  have 
an  agreement  under  this  Part  as  of  the 
effective  date  of  these  revisions  shall  not 
exceed  25  percent  of  the  number  of  full¬ 
time  Federal  and  State  compliance  of¬ 
ficer  positions  present  within  that  State. 
The  number  of  “compliance  officer  po¬ 
sitions  present”  shall  be  the  number  of 
allocated  Federal  compliance  officer  po¬ 
sitions  for  that  State  and,  if  the  State 
has  an  approved  Plan  under  Section  18, 
the  number  of  compliance  officer  posi¬ 
tions  provided  in  the  State’s  23(g)  grant. 
The  Assistant  Secretary  may  exempt 
a  State  from  this  limitation  if  it  is  de¬ 
termined  that  this  exemption  is  war¬ 
ranted  and  consistent  with  available  re¬ 
sources. 

(3)  States  shall  make  efforts  to  utilize 
consultants  with  the  safety  and  health 
expertise  necessary  to  properly  meet  the 
demand  for  consultation  by  the  various 
industries  within  a  State.  The  RA  will 
determine  and  negotiate  a  reasonable 
balance  with  the  State  on  an  annual 
basis. 

(b)  Qualifications.  (1)  All  consultants 
utilized  under  agreements  pursuant  to 
this  Part  shall  be  employees  of  the  State, 
qualified  under  State  requirements  for 
employment  in  occupational  safety  and 
health.  They  must  demonstrate  adequate 
education  and  experience  to  satisfy  the 
RA,  before  assignment  to  work  under  an 
agreement,  and  annually  thereafter,  that 
they  meet  the  requirements  set  out  in 
§  1908.6(b)(2)  and  that  they  have  the 
ability  to  perform  satisfactorily  pursu¬ 
ant  to  the  agreement.  All  consultants 
shall  be  selected  in  accordance  with  the 
provisions  of  Executive  Order  11246  of 
September  24, 1965,  as  amended,  entitled 
“Equal  Employment  Opportunity.” 

(2)  Minimum  requirements  shall  in¬ 
clude: 

(i)  Consultants  shall  demonstrate  the 
following:  the  ability  to  identify  hazards; 
the  ability  to  assess  employee  exposure 
and  risk;  knowledge  of  OSHA  stand¬ 
ards;  knowledge  of  abatement  techniques 
and  practices;  knowledge  of  workplace 
safety  and  health  program  requirements; 
and  the  ability  to  effectively  communi¬ 
cate,  both  orally  and  in  writing. 

(ii)  Consultants  shall  meet  any  addi¬ 
tional  degree  and/or  experience  require¬ 
ments  as  may  be  established  by  the  As¬ 
sistant  Secretary. 

(3)  A  specific  plan  to  upgrade  the 
qualifications  for  all  State  consultants 
shall  be  developed  by  each  participating 
State  according  to  guidelines  established 
by  the  Assistant  Secretary. 
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(i)  The  plan  shall  include  a  timetable 

with  final  implementation  dates  for 
specific  actions  which  the  State  shall 
take  in  order  to  upgrade  the  education 
and  experience  of  State  consultants,  in¬ 
cluding  revision  of  job  descriptions, 
establishment  of  additional  qualifications 
and  training  and  increases  in  State 
salary  levels.  „ 

(ii)  The  plan  must  be  submitted  to  the 
RA  within  120  days  of  the  effective  date 
of  an  agreement  under  this  Part  and 
shall  be  revised  annually  to  reflect  the 
State’s  progress  toward  specific  goals. 

(iii)  The  implementation  dates  in 
initial  plans  shall  be  no  later  than  Au¬ 
gust  1,  1980. 

(c)  Training.  As  necessary,  the  Assist¬ 
ant  Secretary  will  specify  immediate  and 
continuing  training  requirements  for 
consultants.  Expenses  for  training  which 
is  required  by  the  Assistant  Secretary  or 
approved  by  the  RA  will  be  reimbursed 
in  full. 

§  1908.8  Monitoring  and  evaluation. 

(a)  Regional  administrator  respon¬ 
sibility.  A  State’s  performance  under  the 
agreement  will  be  regularly  monitored 
and  evaluated  by  the  RA.  The  RA  may 
direct  changes  as  a  result  of  these  evalua¬ 
tions  to  foster  conformance  with  con¬ 
sultation  policy  as  established  by  the  As¬ 
sistant  Secretary.  All  aspects  of  the 
agreement  with  the  State  will  be  con¬ 
tinually  monitored  and  evaluated  as  part 
of  a  systematic  Federal  regional  plan  for 
this  activity. 

(b)  State  performance.  The  RA  or  his 
designee  will  periodically  meet  with  State 
project  officials  to  assess  project  status 
and  to  seek  resolution  to  any  operating 
problems.  An  appropriate  number  of 
State  files  (without  identification  of  the 
employer)  on  individual  on-site  con¬ 
sultative  visits  will  be  audited.  Special 
attention  will  be  given  to  determine 
whether  the  provisions  of  §§  1908.5  (e) 
and  (f)  are  being  followed.  A  written  re¬ 
port  of  these  periodic  reviews  will  be  for¬ 
warded  by  the  RA  to  the  State. 

(c)  Consultant  performance.  (1)  State 
activity.  The  State  shall  establish  and 
maintain  an  organized  consultant  per¬ 
formance  monitoring  system  under  the 
agreement: 

(i)  The  system  shall  be  established 
within  60  days  of  the  execution  of  the 
contract,  or  within  60  days  from  the  date 
the  Assistant  Secretary  publishes  a  pro¬ 
gram  directive  on  the  design  of  the  per¬ 
formance  monitoring  system.  Whichever 
occurs  later.  Operation  of  the  system 
shall  conform  to  all  requirements  estab¬ 
lished  by  the  Assistant  Secretary.  The 
system  shall  be  approved  by  the  RA  be¬ 
fore  it  is  placed  in  operation. 

(ii)  A  performance  evaluation  of  each 
individual  State  consultant  performing 
on-site  consultation  for  employers  shall 
be  prepared  annually.  All  aspects  of  a 
consultant’s  performance  shall  be  re¬ 
viewed  at  that  time.  Recommendation 
for  remedial  action  shall  be  made  and 
acted  upon.  The  annual  evaluation  re¬ 
port  shall  be  a  confidential  State  person¬ 
nel  record  and  may  be  timed  to  coincide 
with  regular  personnel  evaluations. 


(iii)  Performance  of  individual  con¬ 
sultants  shall  be  measured  in  terms  of 
their  ability  to  identify  hazards  in  the 
workplaces  which  they  have  visited; 
their  ability  to  determine  employee  ex¬ 
posure  and  risk,  and  in  particular  their 
performance  under  §§  1908.5  (e)  and 
(f) ;  their  knowledge  and  application  of 
applicable  Federal  or  State  statutes,  reg¬ 
ulations  or  standards;  their  knowledge 
and  application  of  appropriate  abate¬ 
ment  techniques  and  approaches;  and 
their  ability  to  effectively  communicate 
their  findings  to  employers. 

(iv)  Accompanied  visits  to  observe 
consultants  during  on-site  consultative 
visits  shall  be  conducted  at  least  semi¬ 
annually  for  each  consultant.  The  State 
may  also  conduct  unaccompanied  visits 
to  workplaces  which  received  on-site 
consultation,  for  the  purpose  of  evaluat¬ 
ing  consultants.  A  written  report  of  each 
visit  shall  be  provided  to  the  consultant. 
These  visits  shall  be  conducted  only  with 
the  expressed  permission  of  the  employer 
who  requested  the  on-site  consultative 
visit. 

(v)  The  State  will  report  quarterly  to 
the  RA  on  system  operations,  including 
copies  of  accompanied  visit  reports 
(without  identification  of  the  employer) 
completed  that  quarter. 

(2)  Federal  activity.  State  consultant 
performance  monitoring  as  set  out  in 
§  1908.7(c)(l)  shall  not  preclude  Fed¬ 
eral  monitoring  activity  by  methods  de¬ 
termined  to  be  appropriate  by  the  Assist¬ 
ant  Secretary. 

(d)  State  reporting.  For  Federal  moni¬ 
toring  and  evaluation  purposes,  the  State 
shall  compile  and  submit  such  factual 
and  statistical  data  in  the  format  and  at 
the  frequency  required  by  the  Assistant 
Secretary.  The  State  shall  prepare  and 
submit  to  the  RA  any  narrative  reports, 
including  copies  of  written  reports  to 
employers  (without  identification  of  tb« 
employer)  as  may  be  required  by  the 
Assistant  Secretary. 

§  1908.9  Agreements. 

(a)  Who  may  make  agreements.  The 
Assistant  Secretary  may  make  an  agree¬ 
ment  under  this  part  with  the  Governor 
of  a  State  or  with  any  State  agency 
designated  for  that  purpose  by  the 
Governor. 

(b)  Negotiations.  (1)  Procedures  for 
negotiations  may  be  obtained  through 
the  RA  who  will  negotiate  for  the  Assist¬ 
ant  Secretary  and  make  final  recom¬ 
mendations  on  each  agreement  to  the 
Assistant  Secretary. 

<2)  States  with  Plans  approved  under 
Section  18  may  initiate  negotiations  in 
anticipation  of  the  withdrawal  of  fed¬ 
erally  funded  on-site  consultation  serv¬ 
ices  to  private-sector  employers  from 
the  Plan. 

(3)  Renegotiation  of  existing  agree¬ 
ments  funded  under  this  Part  shall  be 
intiated  within  30  days  of  the  effective 
date  of  these  revisions. 

(c)  Contents  of  agreement.  (1)  Any 
agreement  and  subsequent  modifications 
shall  be  in  writing  and  signed  by  both 
parties. 
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(2)  Each  agreement  shall  provide  that 
the  State  will  conform  its  operations 
under  the  agreement  to: 

(i)  The  requirements  contained  in 
this  Part  1908; 

(ii)  A1  related  formal  directives  sub¬ 
sequently  issued  by  the  Assistant  Secre¬ 
tary  implementing  this  regulation. 

(3)  Each  agreement  shall  contain  an 
explicit  written  commitment  for  each 
major  lettered  paragraph  in  §§  1908.4, 
1908.5,  1908.6,  1908.7,  and  1908.8,  with 
particular  emphasis  placed  on  the  follow¬ 
ing  elements : 

(i)  Consultation  management  struc¬ 
ture  separate  from  enforcement; 

(ii)  Consultant  numerical  limitation 
and  safety  and  health  objective; 

(iii)  Assignment  of  qualified  person¬ 
nel; 

(iv)  Submission  of  a  plan  for  upgrad¬ 
ing  consultant  qualifications; 

(v)  Advertisement  of  consultation 
services; 

(vi)  Early  notification  to  employers  of 
the  scope  of  services  provided  and  their 
obligations; 


(vii)  Employee  participation  in  on-site 
visits; 

(viii)  Employee  protection  require¬ 
ments; 

(ix)  Provision  of  written  report  to  em¬ 
ployers;  and 

(x)  Monitoring  and  evaluation  proce¬ 
dures; 

(4)  Each  agreement  shall  also  include 
a  budget  of  the  State’s  anticipated  ex¬ 
penditures  under  the  agreement,  in  the 
detail  and  format  required  by  the  Assist¬ 
ant  Secretary. 

(d)  Location  of  sample  agreement.  A 
sample  agreement  is  available  for  inspec¬ 
tion  at  all  Regional  Offices  of  the  Occu¬ 
pational  Safety  and  Health  Administra¬ 
tion  of  the  U.S.  Department  of  Labor. 

(e>  Action  upon  requests.  The  State 
will  be  notified  within  a  reasonable  time 
of  any  decision  concerning  its  request  for 
an  agreement.  If  a  request  is  denied,  the 
State  will  be  informed  in  writing  of  the 
reasons  supporting  the  decision.  If  an 
agreement  is  negotiated,  the  initial  fund¬ 


ing  will  specify  the  period  for  the  agree¬ 
ment.  Additional  funds  may  be  added  at 
a  later  time  provided  the  activity  is 
satisfactorily  carried  out  and  appropria¬ 
tions  are  available.  The  State  may  also 
be  required  to  amend  the  agreement  for 
continued  support. 

(f)  Termination.  Either  party  may 
terminate  an  agreement  under  this  part 
upon  30  days  written  notice  to  the  other 
party. 

§  1908.10  Exclusions. 

An  agreement  under  this  part  will  not 
restrict  in  any  manner  the  authority  and 
responsibility  of  the  Assistant  Secretary 
under  Sections  8,  9,  10,  13,  and  17  of  the 
Act,  or  any  corresponding  State  author¬ 
ity. 

Signed  at  Washington,  D.C.,  this  11th 
day  of  August,  1977. 

Eula  Binghau, 
Assistant  Secretary  of  Labor. 
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